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- Original Message –

From: 

Judges Association of Serbia

To: 

zastitnik@ombudsman.rs

Sent:

Wednesday, 20 October 2010 15:08

Subject:
Complaint against HJC actions 

Dear Sir/Madam,

Please find attached the complaint against the actions of the High Judicial Council with enclosures.

Respectfully Yours,

Office

JUDGES ASSOCIATION OF SERBIA

Alekse Nenadovica 24

11000 Belgrade

Phone:
+381 11 3443 132


+381 11 308 9137

Fax:
+381 11 3443 505

E-mail: jaserbia@sbb.rs

Website: www.sudije.rs

This e-mail message may contain confidential and/or privileged material. Delivery of this message to any person other than the intended recipient(s) does not in any way waive privilege of confidentiality. The information transmitted is intended only for the person or entity to whom or which it is addressed. Unauthorized use, disclosure or copying is strictly prohibited. The sender accepts no liability for the proper transmission of the communication or for any delay in its receipt.  

JUDGES ASSOCIATION OF SERBIA

24 Alekse Nenadovića Street 

11000 Belgrade

Phone:
011 3443 132, 308 9137

Fax:
011 3443 505

E-mail: jaserbia@sbb.rs

Website: www.sudije.rs

20 October 2010

Attn:
Saša Janković


Protector of Citizens

On 1 October 2010, the Judges Association of Serbia (JAS) received a letter from the High Judicial Council (HJC) No. 7-00-329/2010-01 dated 7 June 2010. In this letter, the HJC requests from the professional association of judges to provide access to information of public importance, by specifying precisely the following information:

· all the minutes from the meetings of the JAS’s Board of Directors held in November and December 2009 and in 2010, which contain their registration number, seal and signature;

· notification of whether the meetings of the Board of Directors were attended by persons other than Board members and if yes, their names;

· all conclusions made by the Board of Directors, including the conclusion to prepare a courts performance analysis,

· names of the members of the Working Group that prepared the courts performance analysis;

· all data on the performance of courts and judges according to which the JAS prepared the courts performance analysis, which is posted on the Association’s website;

· information on how the performance data were obtained.    

First of all, we would like to point out that in its letter dated 7 June 2010, the HJC requests the data about the analysis of the HJC’s report on court performance. These performance data were published by the HJC at the beginning of September 2010, and the members of the JAS analysed and presented them at the press conference on Wednesday, 22 September 2010. Only after the conference, on 23 September 2010, the JAS posted the said analysis of HJC report on court performance on its website. Hence, the HJC’s request is obviously antedated, which is, to put it mildly, contrary to the principles of good administration by which the HJC should be guided.     

The JAS is a professional association and non-governmental organisation and not a state authority obliged to make information of public importance available for everyone in accordance with the Law on Free Access to Information of Public Importance. Once again faced with ignorance of the HJC as a supreme body of judicial-administrative authority and constitutional guarantor of the independence of courts and judges, the JAS, nevertheless, recognises in such HJC actions a clear threat and infringement of fundamental rights and freedoms, guaranteed by the Constitution, generally accepted rules of international law and international treaties ratified by Serbia.   

This is the last in a continued series of similar actions of HJC or its individual members, particularly expressed since the re-election of judges was conducted and since the general public and experts, domestic and international, raised questions in connection therewith, the questions that they are still asking. Let us be reminded:

It is the fact that 1/3 of judges, as many as 837, have been eliminated from the judicial system by arbitrary and secret re-election procedure, whose shortcomings were established also by the Protector of Citizens, in the decision of 3 August 2010 and the Commissioner for Information of Public Importance and Personal Data Protection in numerous decisions, as well as domestic and international experts, in particular the Council of Europe, CoE Consultative Council of European Judges and also the highest institutions of the European Union. 

However, despite all that, the HJC, in particular its members per virtue of office (Snežana Malović, Minister of Justice, Nata Mesarović, President of HJC and Boško Ristić, Chairman of the Parliamentary Committee on Justice) persist in stating that the re-election was conducted not only without any error and transparently, but also that the European Union assessed it positively, that judicial reform (including the re-election of judges) is criticised by those who are a part of organised crime and that those judges who criticise the re-election and express fake solidarity with the non-re-elected ones are unworthy. Although the following statements do not constitute an exhaustive list, they are illustrative:     

· “…We are aware that we have broken a network of established corruption “schemes” in justice by a package of judicial laws, by reforms. The attacks to the judicial reform come mainly from the people who are closely connected with organised crime, in particular with drug trafficking, whose empires are thus threatened.” 


Snežana Malović, member of the HJC and Minister of Justice, in the interview for 
Politika daily of 24 January 2010, available at:


http://www.politika.rs/rubrike/Hronika/120711.sr.html

· “Although justice has been requesting reform since 2001, I am now sure that among judges there is also fake solidarity. I refer to some of the re-elected judges who now, after the publication of the list of elected judges, publicly express certain claims, and I know that earlier, at some important places, they used to say something completely different, and were the source of information for their colleagues. The worthiness of those elected judges who express fake solidarity with non-elected judges comes into question.     


Nata Mesarović, President of the HJC, in the interview for Politika daily of 5 February 
2010, available at:


file:///e:/My%20Documents/IZBORI%20DEC.2009/MEDIJI%20O%REIZBORU/
Lazna-solidarnost-i-dvostruki-moral,%20Politika,%206.2.2010.html

· “Boško Ristić, member of the HJC and State Council of Prosecutors, said for B92 that the reform was assessed as good by the partners from Europe and that the letter referred by Jose Manuel Barroso to Serbian judges and prosecutors was private correspondence. The Brussels says that a letter with concrete remarks exists and it represents an official view. 


“The letter presented by the former president of the JAS, 
Dragana Boljević, 
represents personal correspondence between her, as former president of the JAS, and 
Mr. Barroso, and it is a response to her inquiry sent to the European Commission 
about the outcome of the February visit”, says Ristić.” 


Boško Ristić’s statement for B92 News in the article available at:


http://www.b92.net/info/vesti/index.php?yyyy=2010&mm=04&dd=30&nav_category
=11&nav_id=428158

In this way, including the latest unlawful request referred to the JAS concerning the provision of data, the HJC, instead of being the guarantor of judicial independence, acts exactly opposite to its constitutional duty. The HJC threatens the judges and exercises unlawful influence on them, discouraging their activities within their professional association and demonstrating what can happen to each of them since it has already happened, despite numerous aforementioned reactions, to a thousand judges and prosecutors at once, including the president of the professional association.  

The HJC, thus, threatens and even violates rights and freedoms, guaranteed by the Constitution, generally accepted rules of international law and ratified conventions, i. e. the freedom of thought and expression (Article 46 of the Constitution of the Republic of Serbia), right to be informed (Article 51 of the Constitution of RS), right to professional associations (Article 55 of the Constitution of RS) as well as the principle of judicial independence, proclaimed in the provisions of Articles 3, 4, 142, 149 of the Constitution of RS, which is a precondition for the exercise of citizens’ right to a fair trial before independent and unbiased courts.     

Based on the aforementioned, the complainant suggests to the Protector of Citizens to take all the measures within its competence determined by the Law, in particular by the provision of Article 31, to establish the mentioned deficiencies in the work of HJC, refer a recommendation for their removal as soon as possible, inform the public, the National Assembly and the Government about all steps taken and recommend the establishment of accountability of the members of the HJC, which have continuously showed unlawfulness, arbitrariness, ignorance and superficiality in their work to such extent that the complainant has come to a founded conclusion that it will not be possible to remove deficiencies in the work of this body and in the process of making all necessary and important decisions unless its composition is completely changed.      

President of the JAS

Dragana Boljević

JUDGES ASSOCIATION OF SERBIA

Belgrade

24/1 Alekse Nenadovića Street

REQUEST 

FOR ACCESS TO INFORMATION OF PUBLIC IMPORTANCE

On the basis of Article 15, Paragraph 1 of the Law on Free Access to Information of Public Importance (Official Gazette of RS, Nos. 120/04, 54/07, 104/09 and 36/10), we request that you provide us with the following: 

· all the minutes from the meetings of the JAS’s Board of Directors held in November and December 2009 and in 2010, which contain their registration number, seal and signature;

· notification of whether the meetings of the Board of Directors were attended by persons other than Board members and if yes, their names;

· all conclusions made by the Board of Directors, including the conclusion to prepare a courts performance analysis,

· names of the members of the Working Group that prepared the courts performance analysis;

· all data on the performance of courts and judges according to which the JAS prepared the courts performance analysis, which is posted on the Association’s website;

· information on how the performance data were obtained.    

PRESIDENT OF THE HJC

Nata Mesarović

 (sign)

(seal)
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